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Professional Services Agreement

THIS PROFESSIONAL SERVICES AGREEMENT ("Agreement") is hereby entered into between Delora J. Bradish, ("Contractor") and [Full Company Name], ("Customer"), on the following terms and conditions: 

1.
Term, Termination.  

Customer hereby retains Contractor and Contractor hereby agrees to perform certain professional services in support of the submitted Temporary Services Agreement (TSR) dated October 23, 2006.  The term of this Agreement ("Term") shall commence on the date last below written and shall continue in full force and effect until the Proposal is completed or the Agreement is terminated by either party upon thirty (30) calendar days' notice.  Termination shall have no effect on Customer's obligation to pay the applicable labor rate (or an equitable portion of any firm fixed price) with respect to services rendered prior to the effective date of termination.  

2.
Prices.  

All services hereunder shall be performed at the rates or conditions set forth in the Proposal.  Contractor shall maintain contemporane​ous daily time records of services performed.  The prices stated for services include all local, state and federal taxes, except Customer shall pay any state and local sales or use tax imposed thereon.  

3.
Certain Out‑of‑Pocket Costs.  

Unless otherwise set forth in this Agreement, prices quoted for services do not include and Customer shall reimburse Contractor for its cost of travel (air, lodging, auto rental or mileage, standard per diem, etc.) and out‑of‑pocket costs for photocopying, long‑​dis​tance telephone, over​night courier and the like, which shall be invoiced at cost.

4.
Invoices, Payment and Late Charges.  

All services rendered hereunder shall be invoiced at the rates or conditions set forth in the Proposal, or every week as work progresses if not specified in the TSR.  Payment shall be made within seven (7) days after date of invoice.  Customer may not withhold or "setoff" any amounts due hereunder and Contractor reserves the right to cease work without prejudice and assert appropriate liens if amounts are not paid when due.  Customer shall execute any required financing statements.   Any late payment shall be subject to any costs of collection (including reasonable legal fees) and shall bear an additional one-time late fee of seventy-five (75) dollars on the fifteenth (15) day following the invoice date.  Additional late fees at the rate of five (5) dollars per day shall be assessed every day thereafter, unless specified otherwise in the Proposal.   

5.
Proprietary Rights to Software.  

(a)
Custom Work Product Defined.  "Custom Work Product" means the resulting software (including all functional and technical designs, programs, modules, code, algorithms, flowcharts, data diagrams, documentation and the like) created by Contractor after the effective date of this Agreement on behalf of Customer and in furtherance of the Proposal.  Custom Work Product does not include any pre-existing software owned by Contractor or by any third party and incorporated or "embedded" into the Custom Work Product ("Embedded Software").  

(b)
Ownership of Custom Work Product.  Customer shall own all right, title and interest to any Custom Work Product.  Contractor expressly acknowledges and agrees that all such Custom Work Product constitutes "work made for hire" under the Federal copyright laws (17 U.S.C. Sec. 101) owned exclusively by Customer and, alternatively, hereby irrevocably assigns all ownership or other rights it might have in Custom Work Product to Customer.  Notwithstanding the foregoing, Contractor shall be permitted to retain in its internal library and use as a reference on future, unrelated projects one (1) copy of the Custom Work Product.  

(c)
License to Embedded Software.  Except as otherwise specifically set forth on the Proposal: (i) this Agreement conveys no ownership rights to Customer with respect to Embedded Software, and (ii) Customer is granted a paid‑up, perpetual, nonexclusive license to use the Embedded Software strictly as an integral part of, and in conjunction with, Customer's use of the Custom Work Product and for no other purpose.  

6.
Confidential  Information.  

(a)
Acknowledgment of Confidentiality.  Each party hereby acknowledges that it may be exposed to confidential and proprietary information of the other party including, without limitation, Custom Work Product, Embedded Software and other technical information (including functional and technical specifications, designs, drawings, analysis, research, processes, computer programs, methods, ideas, "know how" and the like), business information (sales and marketing research, materials, plans, accounting and financial information, personnel records and the like) and other information designated as confidential expressly or by the circumstanc​es in which it is provided ("Confidential Information").  Confidential Information does not include (i) information already known or independent​ly developed by the recipient; (ii) information in the public domain through no wrongful act of the recipient, or (iii) information received by the recipient from a third party who was free to disclose it.  

(b)
Covenant Not to Disclose.  With respect to the other party's Confidential Information, the recipient hereby agrees that during the Term and at all times thereafter it shall not use, commercialize or disclose such Confidential Information to any person or entity, except to its own employees having a "need to know" (and who are themselves bound by similar nondisclosure restrictions), and to such other recipients as the other party may approve in writing; provided, that all such recipients shall have first executed a confidentiality agreement in a form acceptable to the owner of such information.  Neither party nor any recipient may alter or remove from any software or associated documentation owned or provided by the other party any proprietary, copyright, trademark or trade secret legend.  Each party shall use at least the same degree of care in safeguarding the other party's Confidential Information as it uses in safeguarding its own confidential information.  An exception to this Covenant Not to Disclose is any User Guide or system documentation Contractor needs in order to prove Custom Work Product completed in support of Personal Portfolio or Resume.
7.
Nonsolicitation.  

During the Term and for a period of one (1) year thereafter, Customer agrees not to hire, solicit, nor attempt to solicit, the services of any employee or subcontractor of Contractor without the prior written consent of Contractor.  Violation of this provision shall entitle Contractor to assert liquidated damages against the Customer equal to one hundred fifty (150) percent of the solicited person's annual compensation.  

8.
Injunctive Relief.  

The parties acknowledge that violation by one party of the provisions of Section 5 ("Proprietary Rights to Software"), Section 6 ("Confidential Information") or Section 7 ("Nonsolicitation") would cause irreparable harm to the other party not adequately compensable by monetary damages.  In addition to other relief, it is agreed that injunctive relief shall be available to prevent any actual or threatened violation of such provisions.  

9.
Warranties.  

(a)
No Warranties.  Contractor is providing all services, Custom Work Product and Embedded Software (as defined in Section 5) hereunder strictly on an "as is" basis without any express or implied warranty, guarantee or other assurance of quality, conformity with specifications, reliability or functionality.  

(b)
Warranty Disclaimer.  THE CONTRACTOR HEREBY DISCLAIMS WITH RESPECT TO ALL SERVICES, CUSTOM WORK PRODUCT, EMBEDDED SOFTWARE (AS DEFINED IN SECTION 5) AND OTHER DELIVERABLES PROVIDED HEREUN​DER, ALL EXPRESS AND IMPLIED WARRANTIES, INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTABILITY, TITLE OR FITNESS FOR A PARTICULAR PURPOSE.  CUSTOMER REPRE​SENTS AND WARRANTS THAT NONE OF THE CUSTOM WORK PRODUCT, EMBEDDED SOFTWARE OR OTHER DELIVERABLES PROVIDED HEREUNDER CONSTITUTE "CONSUMER PRODUCTS" WITHIN THE MEANING OF THE MAGNUSON‑MOSS WARRANTY ACT AND THAT IF ANY WARRANTY IS NEVERTHELESS IM​POSED UNDER THAT ACT IT SHALL BE LIMITED TO A PERIOD OF THIRTY DAYS UNLESS STATE LAW REQUIRES OTHER​WISE. 

10.
Limitation of Remedies & Liabilities.  

The parties acknowledge that the following provisions have been negotiated by them and reflect a fair allocation of risk:  

(a)
Remedies.  Except for certain injunctive relief authorized under Section 6 hereof ("Confidential Information"), Customer's sole and exclusive remedies for Contractor's default hereunder shall be (i) to obtain the repair, replacement or correction of the defective services or deliverable to the extent warranted under Section 9 ("Warranties") or, if Contractor reasonably determines that such remedy is not economically or technically feasible, (ii) to obtain an equitable partial or full refund of amounts paid with respect to the defective services or deliverable.  

(b)
Liabilities.  EXCEPT FOR DAMAGES ARISING FROM BODILY INJURY CAUSED SOLELY BY THE NEGLIGENCE OF CONTRACTOR, CONTRACTOR SHALL NOT BE LIABLE FOR ANY AMOUNT EXCEEDING THE TOTAL PORTION OF THE CONTRACT PRICE ACTUALLY PAID BY CUSTOMER NOT IN EXCESS OF TWO THOUSAND (2000) DOLLARS.  IN NO EVENT SHALL CONTRACTOR BE LIABLE, WHETHER IN CON​TRACT, TORT (INCLUDING NEGLIGENCE) OR OTHERWISE, FOR ANY INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR PERTAINING TO THE SUBJECT MATTER OF THIS AGREEMENT.

11.
Notices.  

Notices sent to either party shall be effective when delivered in person or transmitted by telecopier ("fax") machine, one (1) day after being sent by overnight courier, or three (3) days after being sent by first class mail postage prepaid to the address set forth in the Proposal, or at such other address as the parties may from time to time give notice.  A facsimile of this Agreement and notices generated in good form by a fax machine (as well as a photocopy thereof) shall be treated as "original" documents admissible in​to evidence unless a document's authenticity is genuinely placed in question. 

12.
Disputes, Choice of Law.  

Except for certain emergency judicial relief authorized under Section 8 ("Injunctive Relief") which may be brought at any time, the parties agree that all disputes between them shall first be submitted for informal resolution to their respective chief operating officers.  Any remaining dispute shall be submitted to a panel of three arbitrators, with each party choosing one panel member and the third member chosen by the first two panel members.  The proceedings shall be conducted in accordance with the Commercial Arbitra​tion Rules of the American Arbitration Association.  This Agreement shall be governed by and construed in accordance with the substantive laws of Pennsylvania and any proceeding shall be initiated and maintained in such State.  The award of the arbitrators shall include a written explanation of their decision and shall be binding upon the parties and enforceable in any court of competent jurisdiction.  


13.
Independent Contractor Status.  

Each party and its people are independent contractors in relation to the other party with respect to all matters arising under this Agreement.  Nothing herein shall be deemed to establish a partnership, joint venture, association or employment relationship between the parties.  Each party shall remain responsible, and shall indemnify and hold harmless the other party, for the withholding and payment of all Federal, state and local personal income, wage, earnings, occupation, social security, unemployment, sickness and disability insurance taxes, payroll levies or employee benefit requirements (under ERISA, state law or otherwise) now existing or hereafter enacted and attributable to themselves and their respective people.  

14.
Security, No Conflicts.  

Each party agrees to inform the other of any information made available to the other that is classified or restricted data, agrees to comply with the security requirements imposed by any state or local government, or by the United States Government, and shall return all such material upon request.  Each party warrants that its participation in this Agreement does not create any conflict of interest prohibited by the United States government or any other domestic or foreign government and shall promptly notify the other party if any such conflict arises during the Term.  

15.
Insurance, Indemnity.  

Each party shall maintain adequate insurance protection covering its respective activities hereunder, including coverage for statutory workers' compensation, comprehensive general liability for bodily injury and property damage, as well as vehicle coverage.  Each party shall indemnify and hold the other harmless from all liability for bodily injury, death, property damage or other costs (including attorneys' fees) resulting from the acts or omissions of its own officers, agents, employees or representatives.  

16.
Compliance with Export Regulations.  

Customer has or shall obtain in a timely manner all necessary or appropriate licenses, permits or other governmental authorizations; shall indemnify and hold Contractor harmless from, and bear all expense of, complying with all foreign or domestic laws, regulations or requirements pertaining to the importation, exportation, or use of the technology to be developed or pro​vided herein.  Customer shall take no action, nor omit to take any required action, which would cause either party to violate the Foreign Corrupt Practices Act of 1977 or the U.S. Export Administration Regula​tions.  

17.
Miscellaneous.  

This document and the accompanying Proposal constitute the entire agreement between the parties with respect to the subject matter hereof and supersedes all other communications, whether written or oral.  This Agreement may be modified or amended only by a writing signed by the party against whom enforcement is sought.  Except as specifically permitted herein, neither this Agreement nor any rights or obligations hereunder may be transferred or assigned without the other party's prior written consent and any attempt to the contrary shall be void.  Neither party shall be liable for delays caused by events beyond its reasonable control.  Any provision hereof found by a tribunal of competent jurisdiction to be illegal or unenforceable shall be automatically conformed to the minimum requirements of law and all other provisions shall remain in full force and effect.  Waiver of any provision hereof in one instance shall not preclude enforcement thereof on future occasions.  Headings are for reference purposes only and have no substantive effect

___________________________________________
_________________

___________________________________________
_________________

[Full Company Name] Representative
     
  MM/DD/YY

Delora J. Bradish



       MM/DD/YY

IN WITNESS WHEREOF, and intending to be legally bound the parties hereto have caused this Agreement to be executed by their duly authorized representatives.


Summit Technology Services, Inc.



Customer
Signature:






Company:

Name:






Signature:

Title:






Name:

Date:






Title:








Date:


